

History of ASBOs
ASBOs were first introduced in England, Scotland and Wales by the Crime and Disorder Act 1998. Later legislation strengthened its application: in England and Wales this has largely been via the Anti-social Behaviour Act 2003, in Northern Ireland through an Order-in-Council and in Scotland with the Antisocial Behaviour etc. (Scotland) Act 2004.[8] Scotland, however, has an existing tribunal charged with dealing with children and young persons who offend, the Children's Hearings System.
In a press release of 28 October 2004, Tony Blair and David Blunkett announced further measures to extend the use and definition of ASBOs. The remit would include:
· Extension of the Witness Protection Programme in anti-social behaviour cases.
· More courts dealing with cases.
· More offences including dog-fouling, litter, graffiti, and night-time noise liable for Fixed Penalty Notices.
· Giving parish councils the power to issue fixed penalty notices for infringements.
The press release concluded by remarking: "In the past year around 100,000 cases of anti social behaviour have been dealt with. 2,633 ASBOs and 418 dispersal orders have been issued in the same period."
On 25 October 2005, Transport for London announced its intent to apply for a new law giving them the authority to issue orders against repeat fare dodgers, and increased fines. The first ever ASBO was given to offender Kat Richards for repeated drunk and disorderly behaviour. As of 31 March 2004, 2455 ASBOs had been issued in England and Wales. On 30 March 2006, the Home Office announced that 7,356 anti-social behaviour orders had been given out since 1999 in England and Wales.
Why ASBOs are issued
Applications for ASBOs are heard by magistrates sitting in their civil capacity. Although the proceedings are civil, the court must apply a heightened civil standard of proof. This standard is virtually indistinguishable from the criminal standard.

The applicant must satisfy the court "so that it is sure" that the defendant has acted in an anti-social manner. The test for the court to be "satisfied so that it is sure" is the same direction that a judge gives to a jury in a criminal case heard in the Crown Court. This is also known as satisfying the court "beyond reasonable doubt": R v Kritz [1950] 1 KB 82, approved by the Privy Council in Walters v R [1969] 2 AC 26 at 30.

As a matter of law, the burden of proof remains on the applicant and the standard is, effectively, the criminal standard. A court may not order an anti-social behaviour order unless it is satisfied so that it is sure that the defendant has committed one or more of the anti-social acts alleged.
Pursuant to section 1(1) Civil Evidence Act 1995, an applicant (and a defendant) has the right to rely on witness statements without calling the makers of those statements - known as hearsay. If a party proposes to rely upon a hearsay statement, then the other party is entitled to ask the court for permission to call that witness for cross examination: section 3 Civil Evidence Act 1995 and Rule 4 Magistrates' Courts (Hearsay Evidence in Civil Proceedings) Rules 1999.
If the court refuses to grant such an application, then the defendant will be unable to challenge the makers of the hearsay statements. Nevertheless, it is open for them to submit that the court should place little or no weight upon material that has not been tested by way of cross examination.
Section 4(1) Civil Evidence Act 1995 states that:
...in estimating the weight (if any) to be given to hearsay evidence in civil proceedings the court shall have regard to any circumstances from which any inference can reasonably be drawn as to the reliability or otherwise of the evidence.[13]
The High Court has emphasised that the use of the words "if any" shows that some hearsay evidence may be given no weight at all.[14] For an ASBO to be made, the applicant must prove beyond all reasonable doubt that the respondent has behaved in an anti-social manner. The applicant can rely on hearsay evidence. However, the Court of Appeal has stated that it does not expect a court to find that the criminal standard has been reached by relying solely on hearsay evidence. The Civil Evidence Act 1995 itself makes clear that courts should consider what weight, if any at all, attaches to hearsay material. In Cleary, the Court of Appeal again restated that courts should consider attaching no weight at all to such material, in accordance with the words of the statute: Cleary v Highbury Corner Magistrates &amp; (1) Commissioner of Police of the Metropolis and others (2007) 1 WLR 1272; [2006] EWHC 1869.[citation needed]
It is for the court to decide what weight to give the hearsay evidence. The Court of Appeal has stated that the high standard of proof is difficult to meet if the entirety of the case, or the majority of it, is based upon hearsay evidence.[15] The proper approach will be for a court to consider to what extent the hearsay evidence is, amongst other things, supported by other evidence, the cogency and similarity of supporting instances of hearsay evidence and the cogency and reliability of contradictory evidence supplied by a defendant.
Where, for example, ten anonymous witnesses who are unrelated to each other each provide a witness statement as to the defendant's anti-social behaviour where each statement refers independently to the same particular events and where this is supported by a witness statement from a non-anonymous witness, such as a housing officer, who confirms that residents have made complaints about a particular person over a period of time then the court may be justified in according the statements a fair degree of weight.
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